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General Terms & Conditions 

 

1.  Scope 

These General Terms & Conditions apply between us and of course legal entities (customer for short) for the 

objective legal transaction and also for all future transactions, even in the specific case, and in particular for 

future supplemental or follow-up orders, no explicit reference has been made thereto.  

Upon conclusion of the contract, the currently valid version of our General Terms & Conditions, available on 

our Homepage www.martin.at shall apply. These GT&C have been forwarded to the customer. 

We contract exclusively under our GT&C. The terms and conditions of the customer or changes and/or 

additions to our GT&C require our explicit consent in order to attain effect.  

Terms and conditions of the customer will likewise not be recognised even if we do not expressly contradict 

these upon receipt.  

 

2.  Quotation/conclusion of contract 

Our quotations are non-binding. Commitments, assurances and guarantees on our part or agreements 

deviating from these GT&C in connection with the conclusion of the contract will become binding on the 

customer only through our written confirmation. 

The customer must present to us any information about our products and services stated in catalogues, 

price lists, circulars, advertising materials or other media (information), not attributable to us, insofar as the 

customer has used such information as the basis for its decision to order. This allows us to comment on the 

accuracy of such information. If the customer fails to meet this obligation, such details will be non-binding 

unless expressly declared in the contract. 

 

3.  Prices 

Price quotations shall not, in principle, be considered lump sum prices. We shall be entitled to claim a 

reasonable consideration in return for services ordered by the customer and not covered by the original 

order. 

Price quotations are exclusive of VAT at the valid rate and ex-works. In the absence of any written 

agreement to the contrary, packing, transport, loading and shipping costs, as well as customs duties and 

insurance costs, shall be borne by the customer.  

The customer must arrange proper and environmentally compatible disposal of waste materials. If we are 

separately assigned to handle this activity, the customer must, in the absence of a remuneration agreement, 

also make adequate payment in the amount agreed here. 
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4. Customer’s obligations to cooperate 

Our obligation to perform shall begin, at the earliest, once the customer has met all those structural, 

technical and legal requirements for execution set out in the contract or in the information issued to the 

customer prior to conclusion of the contract, or of which the customer had to be aware by virtue of their 

relevant knowledge or experience.  

If the customer fails to meets its obligation to cooperate, our service – exclusively with respect to the 

incomplete performance due to incorrect customer information – shall not be deemed deficient.  

The customer must arrange the requisite approvals from third parties, as well as notifications and approvals 

from authorities, at its own expense.  

The energy and water quantities required for performance, including the trial operation, shall be provisioned 

by the customer at its own expense. 

The customer must ensure that the requisite structural, technical and legal requirements for the construction 

work or purchase object, set out in the contract or in the information issued to the customer prior to 

conclusion of the contract, or of which the customer had to be aware by virtue of their relevant knowledge 

or experience, are met.  

The customer is not entitled to assign claims or rights ensuing from the contractual relationship 

without our written consent. 

 

5.  Performance 

We shall provide our services on the basis of our quotation or the customer’s order in accordance with state-

of-the-art technology. We are obliged to consider retrospective requests for modification or expansion only 

insofar as they are required for technical reasons to achieve the contractual purpose. 

Objectively justified, minor modifications to our performance, that are reasonably acceptable to the 

customer shall be deemed approved beforehand.  

If, for any reason whatsoever, the contract is changed or expanded, the delivery/performance deadline shall 

be extended by a reasonable period. 

Objectively (e.g. plant size, construction progress, etc.) justified partial deliveries and performances are 

permissible and cannot be billed as separate items 

 

6.  Performance dates and deadlines 

In case of force majeure, strikes and unforeseeable delays on the part our suppliers, for which we are not 

accountable, or other similar events that are beyond our control, dates and deadlines shall be postponed by 

the period for which the event concerned lasts. 

If the start of performance or execution is delayed or interrupted by circumstances for which the customer is 

accountable, specifically to to failure to meet the obligations to cooperate, the performance dates shall be 

extended and any agreed completion deadlines will be postponed accordingly. 
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We shall be entitled to charge the storage costs incurred as a result for the storage of materials, equipment 

and the like in our operation for every month or part thereof of the performance delay, the customer’s 

obligation to pay and and accept being unaffected thereby.  

Delivery and completion deadlines are binding only if compliance therewith has been confirmed in writing. 

In the case of delayed contractual fulfilment caused by us, the customer shall be entitled to withdraw from 

the contract once a reasonable period of grace has been granted. The period of grace must be granted by 

means of registered post and must include the threat of withdrawal.  

 

7.  Transfer of risk 

The risk shall pass to the customer as soon as we have the purchase object, the material or the plant ready 

for pick-up in our plant or warehouse, delivered said items or handed over said items to a shipping 

company. 

 

8.  Default of acceptance 

If the customer is in default of acceptance (refusal of acceptance, delay with advance payments or other 

obligations), and if the customer, despite a reasonable period of grace having been granted, fails to remedy 

the circumstances it has caused, we shall be entitled, if the contract is maintained, to use the equipment and 

materials specified for the performance for other purposes, insofar as, in case of continued performance, we 

procure such items within a time appropriate to the circumstances concerned.  

If the customer is in delay of acceptance, we shall likewise be entitled, if contractual fulfilment is still 

required, to store the goods on our premises and charge a storage fee for this purpose.  

Our right to claim due payment for the services provided and to withdraw from the contract after a 

reasonable period of grace shall remain unaffected.  

 

9.  Retention of title 

The goods we deliver, install or otherwise hand over shall remain our property until full payment is received. 

Resale of such items is permissible only if we receive notification, including the name and address of the 

purchaser, well in advance and we approve the assignment. If we grant our consent, the customer’s claim to 

the purchase price is already considered assigned to us. The customer must notify the purchase in a suitable 

format and ensure that the assignment is effectively implemented. 

Until full payment of the remuneration or purchase price in its books and on its accounts, the customer must 

note, and make its debtors aware, of such assignment. Upon request, the customer must provide us with 

the all documents and information required to assert the assigned receivables and claims. 

If the customer falls into payment default, we shall be entitled, after granting a reasonable period of grace, 

to demand the retained goods. We are allowed to assert this right against consumers as customers only if at 

least one outstanding payment of the consumer has been due for at least six weeks and the threat of the 

legal consequence and a period of grace of at least two weeks have been unsuccessful.  
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The customer must notify us immediately prior to insolvency proceedings being opened on its assets or our 

retained goods being seized.  

The customer declares its express consent to our being able to enter the site on which the retained goods 

are held in order to assert our retention of title. 

The costs of any necessary and expedient prosecution procedures shall be borne by the customer. 

The assertion of the retention of title constitutes a withdrawal from the contract only if this is expressly 

declared.  

We shall be at liberty to use the reclaimed retained goods to our best advantage as we see fit. 

 

10.  Property rights of third parties  

If the customer produces intellectual creations or documents and if third party property rights to such 

creations are asserted, we shall be entitled to cease production of the delivery item at the customer’s risk 

until such third party rights have been clarified, and to claim reimbursement of our necessary and expedient 

costs, unless the claims are clearly unjustified.  

The customer shall indemnify us in full in this respect. 

We shall be entitled to demand from the customer reasonable advance payments for any process costs 

incurred. 

For delivery items that we produce according to the customer’s documentation (design data, drawings, 

models or other specifications), the customer alone shall warrant that the fabrication of such delivery items 

will not infringe any third party property rights.  

Likewise, we can claim reimbursement of our necessary and expedient costs from the customer.  

 

11. Our intellectual property  

Plans, sketches, cost estimates and other documents, which are provisioned by us or to which we contribute, 

shall remain our intellectual property.  

The use of such documents for purposes other than those intended, specifically the passing on, duplication, 

publication and provision, including the copying only of extracts, requires our express consent.  

The customer further undertakes to maintain confidentiality over the third party knowledge it gains from the 

business relationship. 

If, as part of the contract initiation, conclusion and processing, we hand to the customer items not due 

under the terms of performance (e.g. colour samples, security equipment samples, lights, etc.), these shall 

be returned to us within 14 days. 

 

12.  Warranty 

The provisions on the statutory warranty shall apply. The warranty period for our services is maximum one 

year from the time of handover. 
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In the absence of any agreement to the contrary (e.g. formal acceptance), the time of handover is the 

completion date, the latest time being when the customer has accepted the service into its authority to 

dispose or has refused acceptance without stating reasons. 

If joint acceptance is envisaged and if the customer is unable to fulfil the acceptance deadline communicated 

to it, the acceptance is deemed to have taken place on this day. 

Rectification of a defect asserted by the customer does not constitute any acknowledgement of such defect. 

We must be granted at least two attempts at defect rectification. 

If the customer’s defect assertions are unjustified, the customer shall be obliged to reimburse us with any 

expenditure incurred for establishing the freedom of defects or for detect rectification.  

The customer has to prove that the defect already existed at the time of handover.  

To rectify defects, the customer must grant us access to the plant and/or equipment without culpable delay 

and grant us the opportunity of inspection either by us or by an expert appointed by us. 

Defects on the delivery item, which the customer ascertained or should have ascertained during normal 

business routines after delivery, must be communicated to us in writing immediately, and no later than 1 

week after handover. Defects that could not have been ascertained during the proper initial examination 

must likewise be communicated within this period following discovery.  

Unless unreasonable, the customer must cease any use or processing of the deficient delivery item that 

could cause further damage or that renders rectification difficult or impossible. 

If a defect is not reported in due time, the goods shall be deemed accepted. 

We can avert a change request through improvement or an appropriate price reduction, insofar as the defect 

is not substantial or non-rectifiable.  

If the delivery items are produced on the basis of data, drawings, plans, models or other specifications of 

the customer, we shall warrant only execution as intended.  

The fact that the plant is not fully suitable for the agreed use if it is based exclusively on circumstances that 

deviate from the information presented to us at the time of performance because the customer has failed to 

meet its obligations to cooperate does not constitute a fault. 

The deficient delivery or samples thereof must – wherever economically viable – be returned to us.  

The costs for the return transport of the deficient item to us shall be borne by the customer in full.  

The customer must allow us to establish the defect without any delay.  

No warranty shall be granted if the customer’s technical systems, such as supply lines, cabling, etc., are not 

in a technically flawless and operational condition or are not compatible with the delivered items, insofar as 

this fact has caused the defect. 

 

13. Liability 

In cases where contractual or pre-contractual obligations are infringed, particularly due to impossibility, 

delay, etc., we shall be liable for financial losses only in cases of intent or gross negligence. 

Our liability is limited to the maximum liability amount of any liability insurance we have arranged.  
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This liability applies also for damage to any item we have taken into our possession for processing.  

Unless forfeited, the customer’s damage claims must be legally asserted within a two year period. 

The liability exclusion comprises all claims against our employees, representatives and vicarious agents for 

damage that they inflict upon the customer without any reference to a contract on their part with the 

customer. 

We shall not be liable for damage caused by improper handling or storage, overuse, failure to follow 

operating and installation instructions, incorrect assembly, commissioning, servicing, maintenance by the 

customer or third parties we have not authorised, or natural wear and tear, insofar as this event was the 

cause of the damage. The liability exclusion applies also to failing to carry out the requisite servicing, unless 

we have contractually undertaken to do so.  

If and insofar as the customer is able to claim for damage for which we are liable under indemnity insurance 

(e.g. liability insurance, physical damage insurance, transport, fire, operational interruptions and other), the 

customer shall undertake to claim under such insurance and to limit our liability in this respect to 

disadvantages incurred by the customer due to having claimed under this insurance (e.g. higher insurance 

premiums).  

Those product characteristics which, with respect to registration regulations, operating instructions and other 

product-related instructions and information (specifically also inspection and servicing), can be expected by 

us, third-party manufacturers or importers or the customer with due consideration of their knowledge and 

experience, shall be guaranteed. The customer as a reseller must arrange adequate insurance for product 

liability claims and shall indemnify us against all recourse claims. 

 

14.  Safeguard clause 

Should individual parts of these GT&C be ineffective, the validity of the other parts shall not be affected 

thereby. We and the customer undertake to jointly agree, now, a replacement provision that most closely 

resembles the economic result of the ineffective condition. 

 

15.  General 

This agreement is governed by Austrian law to the exclusion of the conflict of laws. The UN Convention on 

Contracts for the International Sale of Goods shall not apply. The place of fulfilment is the company’s 

headquarters (Klostertalerstrasse 25, 6751 Braz, Austria). 

The place of jurisdiction for all disputes ensuing from the contractual relationship or future contracts 

between us and the customer is the court local to our headquarters. The place of jurisdiction for consumers, 

insofar as they are resident in this country, is the court in whose jurisdiction the consumer has its usual 

place of residence or place of employment.  

The customer must communicate to us immediately in writing any changes to its name, trading name, 

address, legal structure. 
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